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In case of death or personal injury during a travel package, the victim and/or its 
relatives will seek to obtain the maximum indemnity : 
 
 

§  Criminal proceedings : 
Life endangering (Criminal Code, art. 223-1, 223-2) 
Involuntary injury – death (Criminal Code, art. 221-6, 222-19) 

 
§  Directing actions against multiple parties: 

Actual Carrier 
Cruise Operator 
Travel Agent 
Crew  
Service Provider (e.g. stevedores) 

 
 

 

INTRODUCTION 
 



4 

 

 

 

I – REGIME(S) OF LIABILITY UNDER A TRAVEL PACKAGE 

 

 

II – PERSONAL INJURY METHOD OF CALCULATION  

 

PERSONAL INJURY & TRAVEL PACKAGE REGULATIONS 
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I – REGIME(S) OF LIABILITY UNDER A TRAVEL PACKAGE 
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LEGAL FRAMEWORK 

 
 
INTERNATIONAL CONVENTIONS 
 

§  1974 Athens Convention 
§  2002 Protocol 

  
EU LAW 
 

§  EU Directive n°90/314/CEE of 13 June 1999  
§  EU Regulation n°392/2009 of 23 April 2009 

 
DOMESTIC LAW 

§  Law n°66-420 of 18 June 1966 
      & Decree n°66-1078 of 31 December 1966 
§  Code of Transports 
§  Code of Tourism 
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THREE LEGAL REGIMES : 
 

 
 

1.  Regime of the 1966 Law/Code of Transports 

2.  Regime of the EU Regulation n°392/1990 
 
3.  Regime of the Code of Tourism 
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1. Regime of the 1966 Law/ Code of Transport : 
 

 (a) Death or personal injury caused by a shipping incident: 
   
Presumption of liability of the Carrier 
 
Exceptions: The casualty not attributable to his fault /fault of his servants  

 
(b) Death or personal injury not caused by a shipping incident: 
 

Liability for fault of the Carrier: 
-  Breach of his duty to keep the vessel seaworthy, appropriately 

armed and supplied for the voyage ; 
-  Breach of his obligation to exercise all due diligence to ensure 

the security of the passengers 
 
Burden of proof: the Claimant 
 

(c) Death or personal injury caused outside the sea carriage:  
 
Strict liability of the Carrier 
 
Exceptions: Fault of the Victim / Force majeure 
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2. Regime of the EU Regulation n°392/2009: 
 

(a) Death or personal injury caused by a shipping incident: 
 

If the loss does not exceed 250,000 SDR: 
 

Strict liability of the Carrier 
 
Exceptions:  

-  Act of war, hostilities, civil war, insurrection or a natural 
phenomenon of an exceptional, inevitable and irresistible 
character; 

-  Wilful misconduct of a third party 
  

If the loss exceeds 250,000 SDR: 
 

Strict liability of the Carrier 
 
Exceptions: The incident occurred without his fault or neglect 

 
 (b) Death or personal injury not caused by a shipping incident: 

 
Liability for fault of the Carrier: 
 
Burden of proof: the Claimant 

  
 

(  
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3. Regime of the Code of Tourism: 
 

 
 
 

Strict liability of the Organiser/Retailer 
 
 

Exempting circumstances: 
 

-  Circumstance attributable to the consumer; 
-  Circumstance attributable to a third party unconnected with the provision of 

the services contracted for, and are unforeseeable or unavoidable; 
-  Circumstance due to a case of force majeure or to an event which the 

organizer and/or retailer or the supplier of services, even with all due care, 
could not foresee or forestall. 
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CODE OF TOURISM - EU DIRECTIVE n°90/314/CEE 
 

 
‘Organizer’ : the person who, other than occasionally, organizes packages 

and sells or offers them for sale, whether directly or through a 
retailer. 

  
‘Retailer'   : means the person who sells or offers for sale the package put 

together by the organizer. 
 

‘Package’   : 
§  pre-arranged combination of at least two sorts of designated 

services (transport/ accomodation/other tourist services 
not ancillary to transport or accomodation)  

§  when sold or offered for sale at an inclusive price ; 
§  and when the service covers a period of more than twenty-

four hours or includes overnight accommodation: 
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Travel agent? 
 
Supreme Court, 18 Oct. 2005, M/V Dreamward : 
 

« The contract under which a travel agency undertakes vis-à-vis its 
customers to render a service comprising pre-carriage and post-carriage, 
sea and river cruises, excursions and accomodation constitutes a travel 
package as per article 2 of the law n°92-645 of 13 July 1992, so that its 
liability is subject to the strict liability of the said law. » 
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Cruise Operator ? 
 

French courts: 
 
§  If damage on board the vessel or related to the maritime carriage: 

-  Liability as established under the 1966 Law/Code of Transports, when 
the Cruise Operator is not the Sea Carrier 

 
-  Liability as per the Law of the EU Regulation n°392/2009 

 
§  If damage outside the vessel and not related to the maritime carriage: 
 

-  Liability as per the Code of Tourism 
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EU Regulation no.1177/2010 of 24 November 2010 concerning the rights of 
passengers when travelling by sea and inland waterway and amending 
Regulation (EC) No 2006/2004 : 

 
 
‘Cruise’  : a transport service by sea or inland waterway, operated exclusively 

for the purpose of pleasure or recreation, supplemented by 
accommodation and other facilities, exceeding two overnight stays on 
board;  
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CJEU, 7 Dec. 2010, C-585/08 and C-144/09, Pammer & Hotel Alpenhof : 
 

Ø  «  It is not in dispute that, apart from transport, voyage by freighter involved, 
for an inclusive price, accommodation too and that the voyage was for a 
period of more than 24hours. Accordingly, such a service fulfils the necessary 
conditions for a ‘package’ within the meaning of Article 2(1) of Directive 
90/314 and falls within the definition, set out in Article 15(3) of Regulation 
No 44/2001 read in the light of Article 2(1) of the directive, of a contract of 
transport at an inclusive price.  

 
Therefore …a contract concerning a voyage by freighter, such as that at issue 
in the main proceedings, is a contract of transport which, for an inclusive 
price, provides for a combination of travel and accommodation within the 
meaning of Article 15(3) of Regulation No 44/2001. » 

 
 
 
 
 
  
  

 



16 

 
Supreme Court, 9 Dec. 2015, Costa Serena : 
 
 

Ø  « It is inferred from article L211-16 and article L211-1 of the Code of Tourism 
that any natural person or legal entity that performs an operation comprising 
the organisation or sale of trips or stays, individual or collective, is liable vis-à-
vis the customer for the good performance of the obligations resulting 
therefrom. 

 
As a consequence the liability of the cruise operator in this respect is not 
subject to the proof of a contractual relationship between him and the 
customer. » 
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LIMITATION OF LIABILITY: 
 
 
EU Directive n°314/1990/CEE: 
 

«  In the matter of damages arising from the non-performance or 
improper performance of the services involved in the package, the 
Member States may allow compensation to be limited in accordance with 
the international conventions governing such services. » 

 
Code of Tourism, Art. 211: 
 
Strict liability of the Organiser/Retailer « subject to the limitations provided 
by the international conventions. » 

 
 
 

  Limitation of liability as per the EU Regulation n°392/2009 
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§  2002 Protocol:  
 
400,000 SDR per passenger per event 
 
§  1976 LLMC as amended by 1996 Protocol: 
 
175,000 SDR x the number of passengers which the ship is authorized to 
carry according to the ship's certificate. 
 
§  2006 IMO Guidelines: 
 
Death of or personal injury to a passenger caused by war risks: 
 
The lower of the following amounts: 

-  250,000 SDR in respect of each passenger on each distinct 
occasion; 

-  340 million SDR overall per ship on each distinct occasion. 
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TIME BAR: 
 
§  If related to sea carriage:  2 years 

(EU Regulation n°392/2009 + Code of Transports) 
 

-  In the case of personal injury: from the date of disembarkation of the 
passenger 

-  In the case of death during carriage: from the date when the 
passenger should have disembarked 

-  In the case of personal injury occurring during carriage and resulting in 
the death of the passenger after disembarkation: from the date of 
death, provided that this period shall not exceed 3 years from the date 
of disembarkation 

 
§  If not related to sea carriage:  10 years 

(Civil Code, Art. 2226) 
 

As of the date of consolidation of the initial or aggravated damage.  
 

 
 
 
Time Bar: 
 
 
 
 
 
Insurance Certificate/ Direct Action against Insurers 
 

 



20 Washington– IBA 
September 21, 2016 
 

Personal Injury & Package Travel Regulations             www.delviso-avocats.com  |  delviso-avocats@avocatline.fr 

II - PERSONAL INJURY ASSESSMENT 
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DINTILHAC CLASSIFICATION 

A.  Personal Injury of the Direct Victim 
 
1. Pecuniary Damages 
 
 

   (a) Temporary pecuniary damages 
–  Medical and hospital costs (D.S.A.) 
–  Miscellaneous expenses (F.D.) 
–  Actual loss of income (P.G.P.A.) 

 
  (b) Permanent pecuniary damages 

–  Future medical and hospital costs (D.S.F.) 
–  Costs of adapted housing (F.L.A.) 
–  Costs of adapted vehicle (F.V.A.) 
–  Assistance by third party (A.T.P.) 
–  Loss of future professional income (P.G.P.F.) 
–  Professional repercussions (I.P.) 
–  Impact on school/university studies or training (P.S.U.) 
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2. Non Pecuniary Damage 
 

(a) Temporary Non Pecuniary Damage 
–  Temporary functional impairment(D.F.T.) 
–  Pain and suffering (S.E.) 
–  Temporary cosmetic injury (P.E.T.) 

(b) Permanent Non Pecuniary Damage 
–  Permanent functional incapacity (D.F.P.) 
–  Loss of amenity (P.A.) 
–  Permanent cosmetic injury (P.E.P) 
–  Sexual impairment (P.S.) 
–  Loss of a chance of having a family life (P.E.) 
–  Exceptional permanent prejudice (P.P.E.) 

(c) Evolving Non Pecuniary Damage 
–  Damage related to evolving illness 
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B.  Personal Injury of Indirect Victims 

1. In case of death of the Direct Victim: 

(a) Pecuniary Damage 
–  Bereavement costs (F.O.) 
–  Loss of earnings for the close relatives (P.R.) 
–  Miscellaneous costs of the close relatives (F.D.) 

 
(b) Non Pecuniary Damage 

–  Support and care (P.A.C.) 
–  Moral harm (P.AF.) 

2. In case of survival of the Direct Victim: 
 

(a) Pecuniary Damage 
–  Loss of earnings for close relatives (P.R.) 
–  Miscellaneous costs of close relatives (F.D.) 

 
(b) Non-Pecuniary Damage 

–  Moral harm (P.AF.) 
–  Exceptional non-pecuniary damage (P.EX). 
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  (b) Permanent pecuniary damages 

–  Future medical and hospital costs (D.S.F.) 
–  Costs of adapted housing (F.L.A.) 
–  Costs of adapted vehicle (F.V.A.) 
–  Assistance by third party (A.T.P.) 
–  Loss of future professional income (P.G.P.F.) 
–  Professional repercussions (I.P.) 
–  Impact on school or university studies or training (P.S.U.) 

 
 

 

CAPITALIZATION RATES (April 2016) 
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Directive n°2015/2302 of 25 November 2015 
Entered into force on 31 December 2015 
Must be transposed by 1 January 2018  
Will be applicable from 1 July 2018 
 

§  Larger concept of « package », now clearly including customised 
combinations of travel arrangements 

§  New information requirements for travellers 
§  More predictable prices 
§  Stronger cancellation rights 
§  Clear identification of the liable party  
§  Clear liability for booking errors 
§  Clarification on essential consumer rights 
§  Guarantees of money-back and repatriation, in particular when the 

trader goes bankrupt 
§  New rules regarding the lack of conformity  
§  Less administrative burden on businesses and compliance costs for 

traders  
§  Easier cross-border transactions  
§  Competition in the travel market fairer 

 
 
 
 

 

THE 2015 NEW TRAVEL PACKAGE DIRECTIVE 
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MERCI !  


